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IN.THE HIGH COURT OF SOUTH AFRICA
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Case No. 141146/2005.
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It is submitted that the entire malter can be resolved very simply and without

geting bogged down in the many disputed aspects thereof. The following

appears to be unanswerable:

(a)

(b)

There are a number of privileges which protect documents
and communications from being disclosed to especially
adversaries in the legal process. Legal professional privilege
takes pride of place as an independent fundamental
principle and right on which the SA legal syﬁfem is premised
and this system underpins the constitution. This has been
clearly and repeatedly stressed by the highest courts in the
land. Indeed this privilege is seen as part and parcet of the

right of access to the courts which wider right is now

constitutionally entrenched.

Section 29(11) of the NPA reads:

“If during the execution of a warrant or the
conduction of a search in terms of this section, a
person claims fhaf'cmy ftem found on or in the
premises  concerned  contains  privileged
information and for that reason refuses the

inspectfion or removal of such item, the person

execuling the wamrant or conducting the search
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shall, if he or she is of the opinion that the item
contains information which is relevant fo the
investigation and that such information s
necessary for the investigation, request the
registrar of the High Courtl which has jurisdiction or

his or her delegate, to seize and remove that item

for safe custody until a court of law has made a |

ruling on the question whether the information

concerned is privileged or not.”

The warrants which are exclusively directed at documents
contain no reference to these provisions and it is common
cauvse that these provisions were not brought to the
attention of the persons on the various searched premises or
those persons off the premises - Zuma - who could
conceivably claim priviege. Some of the types of
documents [especially those in relation to the Shak matter)
identified as to be seized, by their very nature prima focief

cover pﬁvileged documents - priviege can cover a wide

range of documen’rs including witness statements.

The issue of legal professional privilege was especially
important given the status of Zuma as an accused person

who had already engaged lawyers to defend him on such

charges and that an attomey’s office was involved where

such privieged documents would readily be expected

—er v ny oo
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(including witness statements}). Indeed, the first two

Respondents anticipated this.

(e) It is incumbent on the prosecution [essentially the first two
Respondents} fo purposefully take all reasonable steps to
ensure maximum compliance with constitutional obligations
even in difficult circumstances - Jaipal v § 2005 (5) BCLR 423 '
(CC) paragraph 56. The prosecution brought the
application ex parte (which brings its own special duties)

and controlled and oversaw the execution of the warrants.

o et

{f) It would have been easy and proper for the prosecution to ;
insert the relevant information in the wamrants and convey

the necessary to parfies on the premises and allow pariies

time to make a considered decision once the premises
were secured. It elected to do none of this (this obligation

even seems implicit in the NPA itself section 29(2) read with

!

section 29(1)).

The warrants were thus carried out at the crack of dawn ina

(g}
number of places where Zuma had an interest. No cttempt
was made to bring section 29{11) to his or Hulley's or anyone
else’s cﬁen’rion.. There was no reason at all why this could
and should not be done.

{h) Despite section 29(11) being aimed at the interim

I
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safeguarding of all pariies interests in the event of a claim of

priviege (security of material plus non-inspection in the
interim}, the prosecution in the face of a claim for in effect
just such treatment of the documenis at the time and a

claim of privilege on the next day, mernily continuved to read

all the documents and judge for itself whether these were

privilged (this much is not in dispute). Arguments regarding
the wording of the claims for privilege would not even hdve

arisen if the protection of section 29(11) was made known.

This is clearly unconstitutional conduct which'is simply invalid
{even under the common law this would have been the
result in these circumstances). It runs directly counter to the

entire approach in the Powell decision of which the
>-@-

Respondents clearly were aware.

The Applicants are accordingly entilled to the orders they

seek.

Hereafter are detailed heads dealing with various aspecis.

A.

STRUCTURE OF HEADS :

The siructure of the applicants’ Heads of Argument is as follows :

-
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{a) We shall deal with the relevant history and provisions of the National
Prosecuting Authority Act, No. 32 of 1998 {'the NPA"), the statute

under which the respondents purport to act.

(b) We shall deal with the main issues which we submit fall o be decided

in this application, namely the questions of :
_fi) priviege;

{ii) the purpose for which the powers conferred upon the

respondents under the NPA were exercised;

(iii) the discretion exercised in deciding to apply for the search

warrants in the terms they did;

(iv) the terms and breadth of the search warrants.
P
{c) We shall deal with the remaining issues under the following heads :
(i) the respondents’ challenge to the jurisdiction of this Court;
(it} the respondents’ challenge to the first applicant's locus

standi in judicio;

(iii) the purporied designation of Senior Special Investigator Du
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Plooy under Section 28 (2] {a) of the NPA;
{iv) Du Plooy's dlleged authority to bring the application for the
search warmrants;
{v) the unlawful execution of the search warrants.
B RELIEF
- 3.
The relief sought by the applicants is the following :
(=} The search warrants referred fo in Schedule "X" to the Nofice of /l
Motion are set aside. ‘
b) A declarator that the searches and seizures canied out pursuant fo
the search warrants are unlawful.
’
()] The respondents are directed to return forthwith to the premises from ’

which they were seized and into the custody of the person or persons /

from whom they were seized, all items seized durihg the searches.

(d) The respondents are directed to deliver to the first applicant forthwith
all mirror image copies taken by, or at the instance of, the

respondents, of all computer processing units or computer hard drives

seized during the course of the searches.
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(e) The respondents are directed to deliver to the first applicant forthwith

all copies made by, or at the instance of, the respondents, of all

documents seized during the course of the searches.

{f) The respondents are directed to deliver to the first applicant forthwith
all photographs taken during the searches, including hard copy

photographs and negatives, and all copies stored in any electronic

- format or medium.

()] An order for costs on the scale os between attorney and client,

including the costs of three Counsel.

Applicant's Notice of Motion, paragraphs 1 jo 7.

The respondents have conceded that the search and seizure operation caried

out at the premises at 8/10 Epping Road, Forest Town, Johannesburg, was

unlawful.

McCarthy's answering dffidavit, pages 327 to paragraph 29 on pages 327 to 350.

C. RELEVANT HISTORY AND PROVISIONS OF THE NPA:
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The issues in this application concern the ambit of the powers conferred and the

duties imposed upon the Directorate of Special Operations by the provisions of

Chapfter 5 of the NPA.

The predecsssor to the NPA was 1he Investigalion of Serious Economic Offences

Act, No. 117 of 1991 {'the SEOA™).

The SEOA was the subject of scrutiny by the Courts, to which we shall refer below.

The relevant provisions of the SEOA are the following :

{a) The long title of the Act provided that the Act was to "provide for the

swift and proper investigation of certain serious economic offences”.

(b) A "serious economic offence” was defined as "any offence which in
the opinion of the Director {Director: Office for Serious Economic
Offences established under the Act) is a serious and complicated

economic offence”.

v prenmes, and request from any person
whom he i
Suspects of having the necessary information an

explanation of any entry therein,

SEOA, Section 6 (1) (c)

ie) Section 7 of the SEQA dealt with the Preservation of secrecy and the

admissibility of evidence.

L
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13.

in Bogoshi v. Van Vuuren N.O. and Others 1993 (3) $.A. 953 (1), the Court g _quo

tackled the '"practical problem" of what should happen to documents seized
under Section é of the SEOA in respect of which privilege was claimed. The Court

a guo expressed the view that where the Director, Serious Economic Offences

wished to seize a document and privilege was claimed in respect of that
document, no inroads into the right to privilege would be mo_de if the document
was sealed’in the presence of the person claiming privilege, and the document
-was then delivered to the Regisirar of the High Court who would hold it until the

question of privilege had been resolved.

Bogoshi (supra) (in the Court a quo) at 961 D-E.

14,

In Bogoshi's case {on appeal to the Supreme Court of Appeal reported in 1996 (1)
S.A. 785 (A)), the Supreme Court of Appeal held that the claim of privilege
advanced in that case was not a bona fide claim odvonced.by an atfomey
under investigation in terms of the SEOA seeking to protect the inferesis of his

clients, but was a claim advanced in the altorney’s own interests for the purpose of

thwarting a proper investigation into his own conduct.

Bogdshi {on appeadal) (supra at 794G-795H).
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15.

In Bogoshi, the Supreme Court of Appedal held that there could be no doubt that
the SEOA did not exclude the operation of attorney/client privilege ({being the
species of legal professional privilege arising in that case). The Supreme Court of
Appeal was of the view that it could be safely assumed that, because of the
fundamental nature of atforney/client privilege, privileged documents would
normally be protected from seizure and that, where privilege applied, a seizure of

documenits under Secfion 6 of SEOA was, despite the section’s wide wording, ab

initio to be confined to non-privileged documents.

Bogoshi (supra on appeal to the Supreme Court of Appeal) af 793 D-E.

16.

The legislature, as it was enjoined to do, took the aforequoted dictum in Park-Ross

to heart. It seems that the legislature also took heed of the practical solution fo

claims for privilege posed by the Court a quo in Bogoshl.

17.

The SEOA was repedled in its entirety by the NPA Act which came into force on 14
October 1998. The NPA Act provides for the establishment of a single National

Prosecuiing Authority in the Republic of South Afiica pursuant to Section 179 of the

Constitution.

e
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18.

Nali . .
~ National Directors, Directors, Deputy Directors and Prosecutors

NPA Act Section 4.

19.

The offic i i

fice of the National Director of Public Prosecutions consists of the National
Director, Deputly National Directors, investigating Directors and Special Directors.
other members of the Proseculing Authority appointed at or assigned to the

Office, Special investigators and members of the adminisirative staff of the Office.

NPA Act, Section 5(2).

20.

Al the fime at which the NPA Act was enacted, Section 7 {{ ), (2) and {3) provided

as follows ¢

| » - ' h
{a) The president oy, bY proc\omq’non in the Gazelte. establis
v ’ i i fice
| not moreé inan three vestigating pireciorates in the O
| s Of
of the Nationdl pirector, in respect of specific offence

speciﬁed categories of offences-

graph {a) sholl be issued

‘ \ sonal
n fhe concumence of e Minister and he Nafion

A proc!cmcﬁ'\on referred 10 in para

o)

wit
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Director.
(2) A proclamation referred to in sub-section [1) [a) must specify the !

offences or the categories of offences for which an Investigating

Directoraie had been established.

(3) The head of an Investigating Directorate shall be an Investigating
Direcfor, and shall perform the powers, dufies and functions of the

" Directorate subject to the control and directions of the National

Director”,
21,
Section 43 {7} provided s follows ;
"(q) As from the date of the commencement of this section -
;
i) the Office for Serious Economic Offences established by

Section 2 of the investigation of Serious Economic Offences
Act, 19921 [Act 117 of 1991), shall become an Investigating
Direciorate, Which shall be deemed to have been
established by the President under Section 7 and which shall

be known as the lm)esﬁgcﬁng Directorate: Serious Economic

Offences ;

{ii) subject to the provisions of this Act, the Director and staff of

the Office for Serious Economic Offences referred to in
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Section 3 of the Investigation of Serious Economic Offences

Act, 19921, shall remain in office and continue their functions

under this Act ; and

(iii) all pending matters pertaining to the Office for Serious

Economic Offences shall be dealt with as if this Act had at

all fimes been in force.

(=) - Notwithstanding the repeal of the Invesfigation of Serious Economic
Offences Act, 1991, the regulations made under Section of that Act

shall remain in force pending the repeal or amendment thereof

under Section 40 of this Act.

{¢) The President may, on the request of the National Director and by
proclamation in the Gazeite, further specify the categories of
offences in respect of which the Investigating Directorate: Serious

Economic Cffences must exercise ifs functions”. /

22.

The powefs, duties and functions of Investigating Directorates were provided for in

Chapter 5 of the NPA Act {Sections 26 fo 31).

23.

Section 26 (1) of the NPA Act [at the time of its enactment) provided that a

"specified offence” means any offence which in the opinion of the Investigating
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Director falls within the category of offences set out in the proclamation referred to

in Section 7 (1} inrespect of the Investigating Directorate concemed.

24.

in Powell N.O. and Others v. Van Der Merwe N.O. and Others 2005 (5) S.A. 62 (SCA),
the Supreme Court of Appeal drew atiention to the fact that the SEOA, unlike the
NPA Act, did not contain the concept of “specified offences”, nor did the SEOA
require that the offences subject fo it be specified by notice in the Gazette, The
Supreme Court of Appeadl held that the SEOQA eschewed specification, instead

defining a "serious economic offence” simply as "any offence which in the opinion

of the Director is a serious and complicated economic offence”. The NPA Act

infroduced greater clarity and precision by defining more rigorously the ambit of

the Investigating Directorate's powers. Whereas a "serious economic offence”

under the SEOA was a matter for the Director's opinion, a specified offence under

the NPA Act had to be specified by notice in the Gazette. The Gazette in

question (as at the daile on which Powells case was decided), contained a

detailed specification that limited very considerably the opinion the Investigating

Director may form as to what a specified offence was. The conclusion that the

Supreme Court of Appeal reached in Powell's case was that the NPA Act is a post-

constitutional statute which attempted to remedy constitutional flaws in ifs

predecessor.

See: Powell N.O. and Others v. Van Der Merwe N.O. and Others 2005 (5)

S.A. 62 (SCA) at 75G-75E [26] and [27].
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Prociamation R.123, Government Gazelte 19579, 4 pDecember 1998,
annexure "LM.12" 1o McCarihy's affidavit.

25.

On 12 January 2001 {subsequent 1O the relevant dates of the actudl seizurés in

powell's case}. the NPA Act was substantially amended by the National

prosecuting Authority Amendment Act, No. 41 of 2000 (daote of commencement

12 January 2001).

26.

in consequence of the amendments to the NPA Act on 12 Jonuary 2001, the

definition of a specified offence under Sectlion 26 (1} of the NPA Act was

substituted by the following definition of a "specified offence” under Section 1 of

the NPA Act: ,

»specified offence' means any matter which in the opinion of the

head of an investigating Directorate falis wiﬂ'ﬁn the range of ‘matters

as contemplaied in section 7 {1} (o) {aa) orany proclamation issved

in terms of Section 7 {1) {a) {bb} or (1A). and any reference to the

commission of a specified offence has a corresponding meaning”.

27.

of the

The Directorate of Special Operations was established under section 7 (1)

NPA Act which thenceforth provided as follows :
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(1} {a) There is hereby established in the Office of the National

Director an Investigating Directorate, to be known as the

Directorate of Special Operations, with the aim to -

i) investigate, and fo camy out any functions

incidentdl to investigations ;
) (i) gather, keep and analyse information : and

{iii} where appropriate, institute criminal proceedings
and carry out any necessary functions incidental

to instituting criminal proceedings, relating to -

(aa) offences or any criminal or unlawiul
activities committed in an organised

fashion ; or

(bb) such other offences or categories of

- offences as determined by the President

by prociamation in the Gazette.

(b) For the purpose of sub-paragraph {aa), *organised fashion' includes
the planned, ongoing, confinuous or repeated participation,
involvement or engagement in at least two incidents of criminal or

unlawful conduct that has the scrhe or similar intents, resulls,

p.17
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accomplices, victims or methods of commission, or otherwise are

related by distinguishing characteristics.

(1A} The President may, by proclamation in the Gazette, establish not
more than two addifional investigating Directorates in the Office of

the National Director, in respect of matters not contemplated in sub-

section {1} {aaq) or [bb}".

NPA Act,. Seclion 7 amended by Act No. 61 of 2000 with effect from 12

January 2001.

28.

Section 7 (3) of the NPA Act thenceforth provided that the Head of the Directorate
of Special Operations would be a Deputy National Director, assigned by the

National Director, and the Head of any other investigating Directorate, would be
an Investigating Director who would petform the powers, dufies and functions;of

the Investigating Directorate concemed, subject to the control and directions of

the National Director.

NPA Act, Section 7 (3).

29.

Section 7 {4) (o) liiA) provided that the Head of the Directorate of Special

Operations would be assisted in the exercise of his or her powers and the

performance of his or her functions by Special Investigators.

NPA Act, Section 7 (4) (a) (iiA).

e —
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30.

Also on 12 January 2001, by virtue of the provisions of Act No. é1 of 2000, Section

43A was infroduced into the NPA Act as follows : .

"(1) Any Investigating Directorate (in this section refered fo as a former
Investigating Directorate} which had been established prior fo the

i amendment of Section 7 by the National Prosec:uﬁng Authority
Amendmeni Act, 2000, shall as from the daje of the
commencement of that Act, cecse fo exist as a separate

investigating Directorate and become part of the Directorate of

Special Operations.

(2} Any proclamation which had been issued undér Section 7 in respect

of a former Invesfigating Direciorate, prior fo the amendment of
Section 7 by the National Prosecuting Authority Amendment Act.
2000, shall, as from the date of the commencement of that Acl, be

deemed to have been issued under Section 7 {1} in respect of the

Directorate of Special Operations.

(3) Subject to the provisions of this Act, the Investigating Director and

staff of any former Investigating Directorate shall remain In office and

continue their functions under this Act in the Directorate of Specidl

Operations.

‘/
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As from the date of the commencement of the National Prosecuting
Authority Amendment Act, 2000, all pending matters pertaining to

any former Investigating Directorate shall be deait with as if that Act

had at dll times been in force”.

31.

As indicated - earlier in these Heads, the powers, duties and functions of

Investigating Directorates are set out in Chapter 5 of the NPA Act. (Sections 24 to

31).

The provisions relevant to the issues in this qpplication are contained in

Sections 28, 29, 30 and 31.

32.

Section 28 of the NPA Act provides for :

(@)

an investigation by the Investigaling Director, where the Investigating
Director has reason to suspect that a specified offence has been or is

being commilted or that an altempt has been or is being made to

commit such an offence ;

NPA Acl, Section 28 (1) (a):

(b)

a preparatory investigation by'fhe Investigating Director where the
Investigating Director considers it necessary to hear evidence in order

to enable him or her to determine if there are reasonable grounds to

conduct an investigation in terms of Seciion 28 (1) (a) :
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NPA Act Section 28 (13).

33.

Section 28 {1) {c) of the NPA Act provides that the investigating Diredor, at any

fime during the conducting of an investigation -(or a preparatory investigation},
and if he or she considers it desirable to do so in the interest of the administration
of justice or in the public interest, may extend the investigation so as to include any

offence, whether or not it is a specified offence, which he or she suspects to be

connected with the subject of the investigation.

NPA Act, Section 28 (1) (c).

34.

Section 28 (2) of the NPA Act provides that the Investigating Director may, at any
time prior fo or during the conducting of the inve§1igcfion (or preparatory
investigation} designate any person referred to in Section 7 (4) [a) (including @
Special Investigator such as Du Plooy} to conduct the investigation, or any part
thereof. on his or her behalf and to report to him or her. A person so designated
has, for the purpose of the investigation concerned, the same powers as the

Investigating Director has in terms, Inter alld, of Seciions 28 and 29 of the NPA Act.

NPA Act, Section 28 (2).

35.

An investigation or preparatory investigation in terms of Section 28 must take place

in camera and the procedure to be folowed must be determined by the
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investigaling Director, at his or her discrefion, having regard to the circumstances

of each case.

NPA Act, Section 28 (3) and {4).

36.

For the purpose of an investigation {or preparatory investigation) the Investigating

Director has wide powers to summdn persons to appear and to produce books,

documents or other objects, and to question such persons, under oath or

affirmation, and examine or retain for further examination or for safe custody such

books, documents or other objects.

NPA Act, Section 28 (6).

37.

Section 28 (8) of the NPA Act provides that ithe law regarding privilege as

applicable to a witness summoned fo give evidence in a criminal case in a

Mogistrcfe‘s Court shall apply in relation fo the questioning of a person in terms of

Section 28 (6}: Provided that such a person shall not be entitled to refuse to answer

any question upon the ground that the answer would tend to expose him or her to

a criminal charge. Further, no evidence regarding any questions and answers

contemplated in Section 28 18) {a) shall be admissible in any criminal proceedings,

except in criminal proceedings where the person concerned stands trial on a

charge contemplated in sub-section (10} [b) or {c}. or in Seclion 319 {3) of the
Criminal Procedure Act, 1955 {Act No. 54 of 1955). (The latter seclion refers to a

charge of statutory perjury).
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NPA Act, Section 28 (8).

Section 28 {10) of the NPA Act provides that any person who has been summoned
to appear before the investigaiing Director and who without sufficient cause fails
to appear or to remain in attendance unii excused, or, at his or her appearance,
fails to produce a book, document or other object in his or her possession or under
his or her control which he or she has been st.Jmmoned to produce, or refuses to be
sworn or-to make an affimation. or, having been sworn or having made an
affirmation, fails to answer fully and to the best of his or her ability any question
lawfully put to him or her, or gives false evidence knowing that evidence 1o be

false or not knowing or not believing it to be true, shall be guilty of an offence.

NPA Act, Section 28 (10).

39.

Section 29 {1} of the NPA Act provides that the Investigating Director or any persch
authorised thereto by him or her in writing, may, for the purposes of an
investigation at any reasonable time and without prior notice or with such nofice
as he or she may deem appropriate, enter any premises on or in which anyihing

connected with that investigation is or is suspected to be, and may:

{c) inspect and search those premises, and there make such enquiries s

he or she may deem necessary ;

{b) examine any object found on or in the premises which has a bearing
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or might have a bearing on the investigation in question, and request
from the owner or person in charge of the premises or from any

person in whose possession or charge that object is, information

regarding that object :

make copies of or take exiracts from any book or document found
on or in the premises which has a bearing or might have a bearing
on the investigation in question, and request from any person

suspected of having the necessary information an explanation of any

entry therein ;

seize, against the issue of a receipt, anything on or in the premises
which has a bearing or might have a bearing on the investigation in
question, or if he or she wishes to retain it for further examination or for
safe custody: Provided that any person from whom a book or
document has been taken under Section 29 may, as long as it is in
the, possession of the Investigating Director, at his or her request/be
allowed, at his or her own expense and under the supervision of the

Investigating Director, to make copies thereof or to take exiracts

therefrom at any reasonable fime.

NPA Act, Section 29 (1).

40.

Sectlion 29 (2) of the NPA Act provides that any enlry upon or search of any

premises in terms of Section 29 must be conducted with sirict regard to decency
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and order, including :
{a) a person's right fo, respect for and the protection of his or her dignity ;
(b) the right of a person to freedom and security ; and

(c) the right of a person to his or her personal privacy.

NPA Act, Section 29 (2).

41.

Sectfion 29 (4) of the NPA Act provides that, subject to sub-section (10), the

premises referred to in sub-section (1} may only be entered, and the acts refered
to in sub-section (1) may only be performed, by virtue of a warrant issued in
Chambers by a Magistrate, Regional Magistrate or Judge of the area of jurisdiction
within which the premises are situated: Prpvided that such a warrant may be

issued by a Judge in respect of premises situated in another area of jurisdictiony, if

he or she deems it justified.

NPA Acl, Seclion 29 (4).

42.

Section 29 {5) of the NPA Act provides that a warrant contemplated in sub-section

(4) may only be issued if it appears to the Magisirate, Regional Magistrate or

Judge from information on oath or affirmation, stating :
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(a) the nature of the investigation in terms of Section 28;

that there exists a reasonable suspicion that an offence, which might

(b)
be a specified offence, has been or is being committed, or that an
attempt was or had been made fo commit such an offence ; and

(c) the need, in regard to the investigation, for a search and seizure in

termms of this section,

that there are reasonable grounds for believing that anything referred to in sub-

section (1} is on or in such premises or suspected to be on or in such premises.

NPA Act, Section 292 (5).

ct, Park-Ross (supra) at 172 H-1.

43.

Section 29 (8] of the NPA Act provides that a warrant issued in terms of Section 29
must be executed by day unless the person who issues the warrant authorises the

execution thereof by night at times which shall be reasonable in the

circumstances.

NPA Act, Section 29 (8).

44,

Section 29 {11) of the NPA Act provides as follows :
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"If during the execuﬁon of a warrant or the co_nducﬁng of asearch in
terms of this section, a person claims ’rho'r' any item found on or in the
premises concered contains privieged information and for that
reason refuses the inspection or removal of such item, the person
executing the warrant or conducting the search shall, if he or she is of
the opinion that the ifem contains information which is relevant to the
investigation and that such information is necessary for the
investigation, request the Registrar of the High Court which has
jurisdiction or his or her delegate, to seize and remove that item for
safe custody until a Court of law has made a ruling on the question

whether the information concerned is privileged or not”.

NPA Act, Section 22 (11).

cf. Bogoshi (supra) {Court a quo at 61 C-E). ;
45,

Section 30 of the NPA Act deals with the powers and functions of Special
Investigators. Section 30 (1) provides that a Spéciql Investigator may, subject to
the conirol and direction of the Head of the Directorate of Special Operations,
exercise such powers and must perform such duties as dre conferred or imposed
upon him or her by or under the NPA Act or any other low and must obey all lawiul

directions which he or she may from fime to fime receive from a person having the

authority to give such directions.
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NPA Act, Section 30 (1).

46.

Section 31 of the NPA Act establishes a Committee, to be known as the Ministerial

Co-Ordinating Commitiee, which may determine, Inter_alia, poficy guidelines in

respect of the functioning of the Directorate of Speciat Operations.

NPA Act, Section 31 (1) (a).

47.

in Investigating Direclorate: SEQ V. Hyundai Motor Distributors 2001 (1) S.A. 545

(CC), the applicants had challenged the constitutionality of the provisions of the

NPA Act authorising the issuing of wairants of search and seizure for the purposes

of a preparatory investigation under Section 28 (13} of the NPA Act. The Courta

guo had declared the provisions of Section 29 {5), 28 (13) and 28 (14] of the NPA
Act inconsistent with the Constitution and invalid, to the extent only that they

permit the issue of a warrant to authorise the search and seizure of property ar(d

accordingly the invasion of privacy of persons where there are no reasonable

grounds to suspect that a specified offence has been committed.

investigafing Directorate: SEO v. Hyundal Motor Distributors 2001 (1) S.A. 545 (CC)
at 551 D [3].

In proceedings for the confimation of the order of invalidity in the Constitutional

Court, the Constitutional Court held that in enacling Section 29 {5) the legislature
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clearly intended to give effect to the Park-Ross judgment (supra) and to ensure
that the search and seizure of property would be corriéd out in accordance with
the provisions of the Constitution. The Constitutional Court further held that it was
implicit in Section 29 (5) of the NPA Act that the Judicial Officer would apply his or
her mind 10 the question whether the suspicion which led to the preparatory

investigation, and the need for the search and seizure io be sanclioned, are

sufficient to justify the invasion of privacy (under Section 14 of the Constitution) that
must necessarily take place. On the basis of that information, the Judicial Officer
must make an independent evaluation and determine whefher or not there are

reasonable grounds to suspect that an object thal might have a bearing on a

preparatory investigation is on the targeted premises.

See: ~ Hyundal (supra) at 5621-563G [37] to [39].

49.

In Hyundal (supra), the Constitutional Court declined fo confim the declaration’of
invalidity on the basis that Section 29 {5) is capable of an interpretation that is
consistent with the Constitution, and permits a Judiciat Officer fo issue a search
warrant in respect of a preparatory investigation only when he or she is safisfied
that there exists a reasonable suspicion that an offence which might be a
specified offence has been committed. The Constitutional Court further found
that the legisiature had expressly sought to draw the attention of officials to the
requirements of the Constitution under Section 29 (2) of the NPA Act which obliges

officials, in executing a warrant, fo do so with strict regard to decency and order,

respect for a person’s dignity, freedom, seéun‘ty and personal privacy.
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Furthermore, the Constifufion Court found, the commenis in Park-Ross {supra) had
clearly been taken to heart by the legisiature and that Section 29 (5) had been

enacted with those comments in mind. This reinforced the view that the

legislature set out to regulate the search and seizure of property in accordance

with the provisions of the Constitution.

Hyundadi (supra) at 5661-567A [51}.

in Powell N.O. and Others v. Van Der Merwe N.O. and Others 2005 (5) S.A. 62 (SCA),

the issue was the lawfulness of a search and seizure operation caried out under

the provisions of Section 29 of the NPA Act.

Powell N.O. and Others v. Van Der Merwe and Others 2005 (5) S.A. 62 (SCA).

51.

7

In Powell's case, the Supreme Court of Appeal laid great emphasis on the principle

of legality which underlies the Consfitution and which sets limits to all public power

and scrutinises its exercise for conformity with those lirnits.

Powell (supra) at 73 B-C [19].
52.

in powell, the Supreme Court of Appeal held that the principle of legality required

the Investfigating Director to confine himself in the exercise of his powers fo what
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the statute permitted, and no more. The Supreme Court of Appeal held that this
was not a technical or formal matter. It was a matter of consfitutional substance

relating to the ambit of the Investigating Director's poWers and the pre-conditions

for their lawful exercise.

See: Powell {supra) at 73H-74B [22].

In Powell, the Supreme Court of Appeal held, on the facts of ‘thcn‘ case, that the
wamrants issued were overbroad. They were set aside on that ground. In the

circumsiances, it was not necessary for the Supreme Court of Appeal to decide
‘whether an invaiid invocation of a preparatory inyesﬁgcﬁon under Secfion 28 (13}
or an absence of proper authority {flowing from an improper invocafion of Section
28 {13)) to apply for the search warrants in quesfion, invalidated the search
warranis for those reasons alone.  We respectfully submit that the oﬁly conclusion

1o be drawn from the Supreme Court of Appeal judgment in Powell is that, had the

Supreme Court of Appedai been called upon to decide the question, it would have
decided it against the National Director of Public Prosecutions on the basis of the
principle of legdlity which confines the Directorate of Special Operations and his
staif to their statutory powers to ensure that the investigation was pursued regularly

and properly, and not haphazardly and unboundedly.

Powell's case (supra) at 74 E-F [24] and [[25].
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D. PRIVILEGE :

54.

Privilege is @ personal right to refuse fo disclose otherwise dmissible evidence and,
in the case of legal professional privilege, to prevent a legal adviser or an agent of

either the client or the legal adviser from doing so.

55.

Professional privilege protects from disclosure cbmmunic:oﬁons_ between a legadl
adviser and his client which are made in confidence for the purpose of enabling
the client 1o obtain legal advice. If the advice is required in connection with some
contemplated litigation, the privilege will also extend to statements which the
client or legal adviser has obtained from third parties for the same purpose. The

privilege exists in order to promote the utmost freedom of disclosure by persons

who need to obtain legal advice.

56.

The fact that the privilege extends beyond communicaiions made for the purpose
of litigation and to all communications made for the purpose of giving or receiving
advice, makes it inappropriate to regard the docitrine as a mere rule of evidence.
It is a fundamenia rule of substanfive law based upon the view ihat

confidentiality is necessary for proper functioning of the legal system and not

merely the proper conduct of parficular litigation.
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State v. Safatsa and Others 1988 (1) S.A. 868 (A) of 878 et seq:

Mandela v Minister of Prisons 1983 (1) SA 938 (A);

Sasol lli (Edms) Bpk. v. Minister of Law and Order 1991 (3) 5.A. 766 (T) at 771-786:

Cheadle Thompson & Haysom v. Minister of Law and Order 1986 (2} S.A. 279 (W) ot

283 D-H;

Bogoshi (supra) (in the Court a quo) af 959H-961G;

Bogoshi (on appedl to the Supreme Court of Appeal) at 793 D-F:

Mohamed v. President of the Republic of South Africa 2001 (2) S.A. 1145 (C) at

1151G-1152A;

Three Rivers District Council v Government and Company of the Bank of England

(5) 2005 4 All ER 948

57.

The primary and fundamental nature of privilege has been recognised in many

Commonwedlth jurisdictions.

Re Director of Investigation and Research and Shell Canada Lid. (1975) 55 DLR (3d)’

713, (1975) 22 CCC (2d) 70 at 722 (the DLR cifafion);
Re Borden & Elliott and the Queen (1975) 70 DLR (3rd) 579, (1975) 30 CCC (2d) 337

at 583 (the DLR citalion);
Solosky v. The Queen (1979) 105 DLR (3d) 745 at 757.

Per Dickson, J.:

"Recent case law has faken the traditional doctrine of privilege and
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placed it on a new plane. Privilege is no lenger regarded merely as
a rule of evidence which ack as a shield to prevent privileged
materials from being tendered in evidencéjn a courfroom. The

Courts, unwilling to so restrict the: concept have extended its

application well beyond those limits”,

Baker v. Campbell (1983) 49 ALR 385, particularly per Dawson, J. at 444 :

"The conflict between the principle that all relevant evidence should
be disclosed and the principle that communications between lawyer
and client should be confidential has been resoived in favour of the
confidentiality of those communications. It has been determined
that in This- way the public interest is better served because the
operation of the adversary system, upon which we depend for the
atftainmerit of justice in our society, would otherwise be impaired: See
Waugh v. British Railways Board [1980] AC 521 ot 535,536. Even if it

were otherwise possible {and 1 do not think that it is), it is too late now,

to suggest that the public interest would have been beter served by

restricting legal professiond privilege to communications relafing o

actual or even anticipated litigation.

The privilege extends beyond communications made for the purpose
of litigation to all communications made for the purpose of giving or
receiving advice and this extension of the principle maokes it

inappropriate to regard the doctiine as a mere rule of evidence, It is

a doctrine which is based upon the view that confidentiality is
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necessary for proper funcﬁoniné of the legal system and not merely
the proper conduct of parﬁculor litigatlon. 1t is inconsistent with that
view o conclude that the compulsory disclosure of communications
between legal adviser and client is in the public interest merely

because the compulsion is for adminisirative rather than judicial

purposes”.

Commissioner of Inland Revenue v. West-Walker 1954 NZIR 19 1, parficularly per

North, J. at 219

"The Solicitor-General claimed that this rule was only a rule of
evidence and, therefore, had no application to enquiries made by
executive officers pursuant to statutory avthornity. 1 do not agree. it
finds expression, it is true, in Court proceedings, but it would be wrong,
I think, to regard the rule as being of limited application. It is more
than a contractual obligation. 1t rests, in my opinion, on the wider
ground of public policy and, therefore, applies generally uniess fhg

ferms of a particular statule either expressly or by necessary

implication remove the protection®,

Sasol il (supra) at 771-786 (where the above decisions and others were collected

and cited with approval);

Three Rivers District Council & Others supra, particularly per Scott LJ at 958 {25) and

962] {38), Rodger L at 967 e-g [54), Carswell LI at 990e-99 1a {112) (Copy attached)
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58.

In Lavallee, Rackel & Helintz v. Canada (Altorney General).j White, Otenheimer &
Baker v. Canada (Aftorney General): R v. Fink {2002} 3 S.C.R. 209, 2002 SCC 6!
(Canlll), the Supreme Court of Canada dealt with the issue of whether Section
488.1 of the Canadian Criminal Code, which set out a procedure for determining
a claim of solicitor/cllent privilege in relation to documenis seized from a law office
under a wamrant, infinged Section 8 of the Canadian Charter of Rights and
Freedoms and, if so; whether the infingement was justified under Section 1 of the
Charter. The procedure attacked was o the effect that the material seized be
sealed at the time of the search, that the solicitor make application within stict
time fines for a determination that the material is indeed protected by privilege
and that, with the permission of the Court, the Crown may be permitied to

examine the material in order to assist in ¢ delemmination on the issue of the

existence of privilege.

59.

The Supreme Courl of Canada found that Section 488.1 of the Ciiminal Code
more than minimally impdired solicitor/client priviege and amounted to an
unreasonable search and seizure contrdry {o Section 8 of the Charter. The

constitutional failings of the Criminal Code could resuit from :

{a} the absence or inaction of the solicifor;

b the naming of clients;
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(c) the fact that notice is not given to the client;
(d} its strict fime limits;
(e} an absence of discretion on the part of the Judge determining the
existence of solicitor/client privilege; and
{f) the possibility of the Attorney-General's access prior fo thal judicial

determination.

The Court found that the one principal fatal feature shared by each of these

failings is the potential breach of solicitor/client privilege without the client's

knowledge. tet adlone consent. The fact that competent Counsel will aftempt fo

ascerfain the whereabouts of their clients and will likely assert blanket privilege at
the cutset does not obviate the State’s duty to ensure sufficient protection of fhe

rights of the privilege holder. Section 488.1 provides that reasonable opportunity

P

to ensure that the privieged information remains so must be given 1o the privi!egé

keeper, buf not o the privilege holder. It cannot be assumed that the lawyer is the

aiter ego of the client.

60.

A lurther factor weighed by the Supreme Court of Canada was the absence of

judicial discrefion in the determination of the validity of an asserted cicim of

privilege. The Criminal Code conferred an enfiffement on the Crown to access
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the seized documents if an cpplication were not made, or not proceeded with,
within the time limifs imposed by the Code. This mandatory disclosure of
potenfially privileged information, in a case where the Court has been alerted to
the possibility of privilege by the fact that the documents wére sedled af the point
of search, could not be said fo impair the privilege minimally. Reasonabieness
dictated that Courts must refain a discrelion to decide whether matericls seized in
a lawyer's office should remain inaccessible o the State as privileged information if

and when, in the circumstances, it is in the interests of justice to do so.
é1.

Moreover, the provisions of the Criminal Code pemitting the Attomey General to

inspect the seized documents where the application Judge was of the opinion

that it would materially assist him or her in deciding whether the document is
privileged, was alko an unjustifiable impairment of the privlege. Granting the
Crown access to confidential solicitor/client communications would diminish ihe
public’s faith in the administration of justice and create a potentidl for abuse. This
provision is unduly intrusive upon the privilege and of limited usefulness ir

determining ifs existence.
é2.

The Supreme Court of Canada further held that the impugned section of the

Criminat Code could not be infused with reasonableness, in a cdnsﬂ’ruﬁoncl sense,

on the basis of an assumption that the p}osecufion would behave honourably.

Nor could it be saved by the provisions of Section 1 of the Charter: While effective

police investigations are a pressing and substantive concem, the impugned
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provisions of the Criminal Code do not establish proportional means to achieve

that objective. 1 was held, as a resull, that the impugned provisions of Section

488.1 of the Criminal Code should be struck down and that the process for seizing

documents in the passession of a lawyer is a delicate matter which presents

procedural options best left to Parliament.

63.

The Supreme Courl of Canada {aid down the following guidelines reflecting

present day constitutional imperatives for the protection of solicitor/client privilege

and applicable to low office searches until new legislation was in place :

(@)

(b)

{c)

(c

(e}

A search wamrrant should not issue for documents known to be

profected by solicitor/client priviege.

. As well, search wamrrants should not issue if other reasonable

dlternatives to the law office search exist. 4

The issuing justice must be rgorously demanding with respect to

solicitor/client privilege.

Unless otherwise authorised by the warrant, all documents in a

lawyer's possassion must be sealed before being examined or seized.

Every effort must be made to contact the lawyer and the client when
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a search warrant is executed and, where the lawyer or the client

cannot be contacted, a represeniative of the Bar should oversee the

sealing and seizure of documents.

The Investigating Officer executing the warrant should report the
efforts made to contact all potential privilege holders to the Justice of
the Peace. These priviege holders should then be given a |
reasonable opportunity to assert a claim of privilege and, if that claim

is contested, to have the issue judicially decided.

if nofification of potential privilege holders is not possible, the lawyer
who had custody of the documents seized, or another lawyer
appoinied either by the Law Society or by the Court, should examine
the documenis to determine whether a claim of privilege should be

asserted, and should be given areasonable opportunity fo do so.

The Attorney General may make submissions on the issue of privilege
but should not be permitted to inspect the documents beforehcnc{,
and the prosecuting authority can only inspect the documents if and

when it is determined by a Judge that the documents are not

privileged.

Where sealed documents are found not fo be privileged, they may

be used in the normal course of the investigation.

Where documents are found to be privieged, they are to be

retumed immediately to the holder of the privilege, or fo a person
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designated by the Court.

A copy of the Lavdllee case is atfached fo these Heads of Argument for the

convenience of this Court.

64,

It is well recognised by South African Courts that privileged documents may not be
seized under a search warrant, and an intention of the legislature to do away with

the privilege can only be inferred if there is a very clear indication that that was

intended.

State v. Safatsa (supra) at 257;

Sasol 1l (supra) at 782-785 (departing from Andresen v. Minister of
Justice 1954 (2) S.A. 473 (W)) and echoing the criticism of Andresen in
Cheadie, Thompson & Haysom (supra) at 283 D-G;

Bogoshi (in the Court a quo) at 960F-96 1E;

Bogoshi (on appeal fo the Supreme Court of Appeal} at 793 D-F.

E. - APPLICATION OF THE PRINCIPLES PERTA!NING TO PRIVILEGE TO THIS

CASE:

65.

We respectfully submit that there was an abject failure on the part of the State to

observe attorney/client privilege. We respectfully submit that this impacts on the

State's case in at least four ways :
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Non-disclosure at the stage at which the search wamants were

sought.

The failure to request the incorporation of any safeguards into the

search warrants.

The failure to advise either the first or the second applicant, or any
other person whose premises were seatched, of their right fo claim

priviege, or the consequences of such a claim under Section 29 (1 1)

of the NPA Act.

The State's fallure to comply with the provisions of Section 29 ({11)

once privilege was claimed.

FAILURETO DISCLOSE :

46.

The State approached Ngoepe, J.P. in Chambers ex parte. It is frite that where an

Order is sought ex parlte the utmost good faith must be observed. All material

facts must be disclosed which might influence a Court in coming to its decision,

and withholding or suppression of material facts, by itself, entifles a Court to set

aside an order, even if the non-disclosure or suppression was not wilful or mala fide.

As the Supreme Court of Appeal put it in Powell (supra), Du Plooy was under a

duty to be ultra-scrupulous in disclosing any material facts that might influence the
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Court in coming to its decision.

Schliesinger v. Schlesfnger 1979 (4) S.A. 342 (W) at 348E-349B;

National Director of Public Prosecutions v. Basson 2002 (1) S.A. 419
(SCA) at 4281 [21};

Powell (supra) at 79 D-E [42].

é7.

We respectifully submit that it is plain that the Siate must have foreseen, and did in
fact foresee, that there was a grave risk, if not a substantial- certainty, that
privileged documents would be examined or seized during the course of the

search and seizure operations, and that claims to privilege might be made. Muller

was specifically tasked to deal with matters relaling to privilege during the
operation at the second applicants office, should any arise. In the

circumstances, it would be idle for the State to contend that it did not in fact

foresee that claims to privilege would be made. |

Muller's affidavit, paragraph 5 (b).

68.

We respectfully submit that the State was under a duty to disclose to Ngoepe, J.P.
at the fime at which the warants were sought that, as the first applicant had
aready been charged, it was highly fikely, if not substantiolly certain, that

preparations for his defence would already have begun and that privileged

documents were at risk of examination and seizure during the course of the search
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and seizure operations of the wide range of premises affected by the search
warrants. This fact pertained not only 1o the second applicant, but dlso to the first
applicant as the person in whom the privilege vested. No such disclosure was

made. We submit this is fatal to the State's case.

G. FAILURE TO INCORPORATE SAFEGUARDS :
69.

There were no safeguards incorporated in any of the wamrants against the
examination or seizure of privileged material. We respectfully submit that this flows
directly from the State’s failure to disclose the likelihood of the presence of
privileged material at the premises searched. We respectiully submit that there is
ample authority and precedent for the incorporation of safeguards in search and

seizure orders.
70,

The well known Anton Piller procedure, to which the application for the search
warrants was specifically likened by the Court in Park-Ross (supra) at 173 A-B{
entails the exercise of a discretion by a Court whether the terms of the order
sought are no more onerous than is necessary fo protect the interests of the person

applying for the order, and an overbroad order need not be wilful or mala fide to

result in the discharge of a rule nisi.

‘Shoba v. Officer Commanding, Temporary Police Camp, Wagendrift

Dam 1995 (4) S.A. 1 (A) at 16 B-C:
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Dabelstein v. Hildebrandt 1996 (3) S.A. 42 (C) at 66 C-E;

Enterprise Connection Cape (Ply) Lid. v. Clarotech Consultanis [2001]

3 Al S.A. 194 (C).

71.

The terms of an Anfon Piller order should ordincrily not be so wide as fo give the
applicant access to documents to which the evidence did not show him or her to
be entitled. The order requires buili-in brbfecﬁon measures. Usudlly, provision is
made for the altendance of a supervising attomey, who is a person whom the
Court considers suitable in' the circumstonces. and who is not a 'member or an

employee of the atforneys acting for the applicant. The supervising attorney

- together with the Sheriff may be required to make an Inventory of all items
removed by the Sheriff in terms of the Anton Piller order and he or she may be
required to also file with the Registrar a concise report describing the manner in

which the order was complied with. The order will normally provide for attention

by the Sheriff of all items in his possession and may, in certain circumstances, even

preclude inspection or making of copies thereof.
-

Sun World international inc. v. Unifruco Uid, 1998 (3) S.A. (C) 151 at 174

D-E;
Memory Instituie SA CC t/a SA Memory Institute v. Hansen 2004 (2)

S.A, 630 (SCA) at 633 F;

Enterprise Connection (supra) at 205a-h.
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72.

In the Mohamed matter arising out of the same set of search wamrants under

scrutiny in this case, Hussain, J. found of page 18 {of the unreported judgment) line

5 to page 19, line 14 as follows :

"In my opinion where the National Director of Public Prosecutions
infends to apply for a warant to search an altormey's premises,
assuming that an ex parte application was warranted in the first

place, then the following applies:

(a) There is a positive duty on the NDPP fo disclose to the judicial officer

that the subject of the search involves an attomey.

{b) There is a positive duty on the NDPP to draw the judicial officer’s

attention 1o the potential claims of privilege. -

(c) There is a positive duty on the NDPP {o draw ‘the judicial officer{sf

attention to the safeguards provided in the Act. N

(d) | There is a positive duty on the NDPP to assist the judicial officer in
addressing those safeguards and in the execution of the wamrant.
The NDPP must assist the Judge in croffing an order which

incorporates the protections afforded in the Act.

(e) There is a positive duty on the NDPP o canvass with the judicial
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officer the possibility of obtaining the information from an attorney by

means of other less invasive means.

i There is a positive duty on the NDPP to draw the judicial officer's
attention to the provisions of Section 29 [11) of the Act and then to

satisfy the judicial officer that its requ‘irements can be and will be

complied with.

Absent the above the safeguards incorporated within the provisions
of the Act may well be rendered entirely ineffective. It is abundantly
clear that if the provisions of Secﬁén 29 of the Act are Gpplied without

the safeguards, attorney/client privilege will be breached - as the

facts of this case ably demonsirate. The respondents in failing to
Whether this

make full disciosure misdirected the learned Judge.

was done intentionally or not is irelevant. On this basis alone the

applicant's application should succeed".

73. " ,

in Lavallee (suptal the Supreme Court of Canada drew: attention to a

comprehensive list of safeguards applicable to a search and seizure operation af

an atforney's premises.  We respectfully submit that similar safeguards should have

been incorporated in the search and seizure warrants in this case.

THE STATE'S FA“.URE TO WARN THE APPLICANTS OF THEIR RIGHTS :
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74.

We respectiully submit that it is picin that the State was aware of the provisions of
section 29 {11} of the Act and of the possibility that claims for privilege would be
raised. It follows that they must have been aware of the applicants' rights to claim

privilege. Indeed, Muller was specifically tasked to deal with any such claims.
75.

Yet it is abundantly clear from the papers that the State elected to remain mum
on the matter. They took the stance to such exiremes that they evén purported to
contend, in the face of a direct request, on their own version, that ’rhe documents
be sealed and lodged with the Registrar, that such a request was invalid because
it was not preceded or accompanied by the magic word "privilege”.  We
respectfully submit that such an approach constitutes a cynical infingement of
the applicants’ rights. We respectfully submit that on the basis of the State's
conduct in executing the wdrronts and falling fo advise the applicants of their
rights, the warrants fall to be set aside on that ground alone. The Supreme Coun{

of Appeal has not hesitated to set aside an entire warrant on {the basis that it was

unlawfully executed in contravention of the rights of the persons whose premises

were searched.

See: Pretoria Portland Cement Company Ltd. v. Corﬁpeﬂﬂon Commission

2003 (2) S.A. 385 (SCA)

* v
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I STATE'S CONTRAVENTION OF SECTION 29 (11) OF THE NPA ACT:
76.

we respectfully submit that Section 29 {11} of the NPA Act is inconsistent with any
notion that the legislature envisaged that an accused person's right 1o claim

privilege might be overridden by the terms of a search and seizure warrant issued

under Section 29 of the NPA Act.

NPA Act, Seclion 29 (11).

77.

We respecifully submit that the provisions of Section 29 {11) are unequivocal. We

respectfully submit that upon the mere claim of privilege, the person executing the
warrant is under a duly, if he or she is of the opinion that the item contains
information which is relevant to the investigation and that such information is
necessary for the investigation, to request the Registrar of the.High Court which has

- !
jurisdiction or his or her delegate to seize and remove that item for safe custody ,

until @ Court of law has made a ruling on the question whetqer the information

concerned is privileged or not. '

78.

On the respondents’ own version, the respondents squarely contravened the

provisions of Section 29 ({11).
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79.

we respectfully submit that it must have been plain to the respondents, when it
was first raised by the second applicant on 18 August 2005, that the request 1o seal
the documents and lodge them with the Registrar could be nothing oiher"rhcn a
claim for privilege entdiling that consequence. In the face of the second

applicant's requesi, and therefore the claim of priviege, the respondents blithely

proceeded to seize the documents.

- 80.

To make matters worse, even when, on the respondents’ own version, a claim of
priviege was expressly raised in "AS.2" to Steynberg's answering affidavit, on 19
August 2005, the respondents remained in contravention of Section 29 (11}.
instead, the respondents purported to arrogate themselves the right and power to

query that claim, adjudicate thereon and pronounce judgment to the effect that

The respondents negated the provisions of

the documents were not privileged.
’

Section 29 {11} of the NPA Act as effectively as if it had never been enacted. The :

privilege has been breached and the damage has been dong imetrievably. We

quote Southey, J. in Re Borden & Eliioft and the Queen (supra) at 585-586:

"f the privilege could not be invoked to prevent the seizure and
examination of documents under a search warrant, 1‘he'Crown would

be free in any case to seize and examine the files and brief of

defence Counsel in a criminal prosecution.. It would be small comfort

indeed to the accused and to his Counsel to discover that his only

1= ®




Feb 08 06 02:3z2p ® r doie

b e

protection in such a case was to prevent the infroduction info
evidence of the documents that had been seized and examined.

Such aresult, in my view, would be absurd".
8i1.
We respectiully submit that the conduct of the Siate, in coniravening the
provisions of Sectfion 29 {11}, and for the reasons set out in detail in the second

applicant’s replying affidavit, justify the reﬁef sought by the applicants in this case.

J. ABUSE OF POWER :

82,

it is long established that when a public body is given o power for a particular

purpose, that power cannot be used for obtaining any other object. In particular,

powers given to a public body for one purpose cannqt be used for ulterior
purposes which were not contemplated at the time when the powers were
conferred. There is no room for a disﬁhd‘ion between a puBﬁc body and a publig
official. They are in the same position. To pretend to use d power for the purpose

“
for which alone it was given, yet in fact fo use it for another, is ‘an abuse of that

)

4

power and amounts to mala fides, regardless of whether any mora! obliquity can

be attached to the person so exercising it.

See: Fernwood Estates v. Cape Town Municipal Council 1933 CPD 399:

Orangezicht Estates lid. v. Cape Town City Council 23 SC 297 at 308,

per De Villlers, C.J;
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Hablib v. Pietersburg Municipality 19051S 63, per Innes, C.J;
Van Eck N.O. and Van Rensburg N.O. v. Efna Sfores 1947 (2) S.A. 984

(A) at 996-999;
Sinovich v. Hercules Municipal Council 1946 AD 783 af 792;

Sehume v. Afteridgeville City Council and Another 1992 (1) S.A. 41 (A)

at 571-58A;
Mathebe v. Government of the Republic of South Africa 1988 (3) S.A.

667 (A) at 700 B-C;
Specker, National Assembly: Re National Education Policy Bill 1996 (3)

S.A. 289 (CC) at 305 D [33], Fooinote 22,

We respectfully submit that the “extension” on 8 August 2005 of the investigation to
include the suspected commission or attempted commission of, Inter dliq,
coniraventions of the income Tax Act, No. 58 of 1962, is an extraordinary charge.

Even the respondents are consirained to concede this.

First applicant's founding affidavil. paragraphs 56 to 63 : W

&

McCarthy's answering affidavif, paragraph 36, particulary 36 (b} and (d).

84.

We respecifully submit that the only inference to be drawn is that the "extension” of

the investigation in August 2005 to include the alleged income tax charge, was

made purely to justify the raids sought o be authorised in terms of the search
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warrants. [t had nothing fo do with the exercise of the State's powers under

Secton 29 of the NPA Act.

We respectfully submit that, on this ground alone, the search warranis fall 1o be set
aside. {AWAITING FURTHER INPUT ON THIS POINT, TOGETHER WITH FURTHER INPUT
ON THE COMPETENCE OF USING SECTION 29 SEARCH AND SEIZURE POWERS AFTER

THE PERSON HAS BEEN CHARGED).

K. DISCRETION :
86.

We respectiully submit that the respondents were required to exercise a discretion

under Section 29 as to whether to invoke the powers conferred upon them under

that section.

87. ' 7

®,

We respectfully submit that the following factors had to be taken into account in

exercising the discretfion to invoke the wide powers of the NDPP under Section 29

against the first and second applicants :

[a) The first applicant is the former Deputy President and a Cabinet

Minister of the Republic of South Afiica. There was no hisfory of

destruction of documenis, or any suggestion of intention to destroy or
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secret evidence. There was ne warrant to exercise such wide powers

against him.

(b) The second applicant is a recently appointed dﬁorney acting for the
first applicant in a specialised and exclusive role as defence attorney
in the criminal #ial.  There is no history of destruction or any
suggestion of intent to destroy or secret evidence on the part of the
second applicant. Indeed, such o suggestion would be an

extraordinary and unfounded one. There is no warrant fo exercise

such wide powers against him either.

(c) The second applicant is a sole practitioner. It would only be by
chance that he would be present at his premises when the warrant

was served. In his absence, there was no reasonable prospect that

anyone would be in a position fo claim privilege.

(d) Given the time at which the wamrants were exeéu‘red (at about 06h30
. 1

in the morning), there was no real prospect that any of the persons

whose premises were to be searched would be i q position 1o seek

or obtain legal advice regarding the search. &

{e) In addition, the first applicant having dready been charged, the
State must have foreseen that there was a real risk that preparations

for his criminal trial had already commenced and that there would

be privileged documentiation at the premises to be searched.
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Even in the light of the aforegoing, the respondents sought fo

incorporate no safeguards in the wamants to be executed, and failed

to advise the applicants of their rights.

We respectfully submit that the respondents, as public officials, were under a duty -
in terms of Section 195 of the Consﬁfuﬁon to act honestly, lawfully, ethically and

faily. They had fdirly to consider whether or not fo exercise their powers, and to

exercise their discretion fairly.

See: Section 195, Constitution of the Republic of South Afiica, Act No. 108

of 1996;
Reuters Group PLC and Others v. Viljoen and Others NNO 2001 (12}

BCLR 1265 (C):
Cabinet for the Interim Government of SWA v. Bessinger 1989 (1) S.A.

618 (SWA) af 622 B-E. _ ;

We respectfully submit that the cumulative factors referred to above vifiaie the

discretion which the respondents purported to exercise in invoking the Section 29

powers against the applicants.




e mwr wwww
i ws

90.

THE WARRANT APPLICATION ULTRA VIRES SECTION 28 AND 29 NPA

The contention is that once a person has been charged the State cannot utilise

the provisions of chapter § in respect of those charges.

91.

WARRANTS ULTRA VIRES

in sections 28 and 29 of chapter 5 of the NPA {32 of 1998} investigating
directorates are both given the power 1o institute and conduct prosecutions as

well as wide powers of interrogatiion, enforcing the production of documents

and search of private premises and seizure.

Q2. ‘ /

’

Such rights of search seizure production and interrogation arelinvasive on a wide
range of constitutional and common law rights of individuals and extraordinary.
They are by their very nature invasive of particularly the constitutional rights of
dignity, privacy, equality and impact on the fair frial rights of a party in section 35

of the Constitution.

?3.

The rights are extraordinary in that these rights are far more invasive than the

53
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similar in ncture rights given to the investigators of all crimes the SAPS

Compare for example : Section 20, 21 (qudlified by section 28 and 29)

and section 205 of the CPA
94,

The requirements for the exercise of such powers - the jurisdictional facts - are
firstly put at a lower and different threshold. This is evident from a comparison of
sections 20, 21 and 197 et seq and 205 of the CPA with sections 28 and 29 (if not

these provisions would have been tautolegous since section 30 of the NPA gives

CPA powers to the directorates).

95.

Moreover, the right against self-incrimination especially the right to silence is
almost completely negated. The fact that the answers may not be used as
direct evidence in o criminal frial is of litfle practical valve to an occusec: !
especially where the statutory threat of a perjury chasge to keep the

interrogated party to his extracted answers, is expressly made.

See especially :  Section 28(8}(a), 28{1}(d) read with section 28{10)

and section 29(1). (3) read with section 292{12) of

the NPA

-
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?6.

These interrogative powers are also of great potential assistance o the State in
enforcing the penal provisions of the Prevention of Orghnised Crime Act and

gives it extraordinary advantages in what is expressly declared to be civil

proceedings.

97.

The provisions are further extraordinary in that it unites wide powers over the
gathering and control of evidence and prosecutions related thereto in the
hands of a single entity (and even person}. These funclions and powers have

traditionally been separated and the unification removes a certain independent

appraisal and control which served as check and a balance in favour of the

subject. This calls for careful scrutiny of the manner of exercise of these powers.

Compare : Commentdry on the Criminal Procedure Act - Du Toit
’

et al 1-4 1-J;

Paragraph 8 of the Prosecution Pelicy:

R v Nabedi 1942 OPD 162; &
R v Nigrini 1948 (4) SA 995 (C);

Section 24 of the NPA;

Section 179 and 205-208 of the Constitution
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98.

The powers in section 28 and 29 are given for the purpose of investigating

specified offences in order fo decide on whether someone is to be prosecuted

for the same.

99.

The powers are given in relation to the investigation of a specified offence where

the Director has reason to suspect its commission (or attempts at}. See section

28(1). 28(6) and 29(1) - "for the purpose of an investigation".

100.

The decision fo prosecute is an administrative act which is discretionary and

reviewable.

See : Section 179{5) of the Consﬁtpﬁon

Paragraph 4(c) of the Prasecutioh Policy

Highstead 1994 (1) SA 387 (C)
Mifchell v AG Natal 1992 (2) SACR 68 (N)
SvJulius 1983 (2) SA 442 ()

S v Khuele 1984 (2) SA 480 (O)
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101.

The decision fo prosecute should only be taken if the b_rosecuﬁon has established

a prima facie case : the averments made backed by evidence afford
reasonable prospects of success. Defences need not necessarily be considered.
Such a decision fo prosecute should not be made in the absence of reasonable
prospects.

102.

It is incumbent on the prosecution not 1o act arbitrarily throughout the process :
Reuters Group PLC & Others v Viljoen & Others NNO 2002 (6) BCLR 660 - and it
must purposefully take all reasonable steps to ensure maximum compliance with

constitutional obligations even under difficult circumstances.

See: ~ Jaipal v § 2005 (5) BCLR 423 (CC) paragraph 56

103.
The décision to prosecute is thus very different to the fecsc;‘h to suspect (there is -
some reason to investigate whether a crime may have béen committed]. Once
this is followed by the institution of criminal proceedings the process has moved
to a very different stage. This lis has commenced with battle lines drawn, the

accused person prima facie loses his liability and an equality of arms is called for

on constifutional considerations,

Compare : Sv Sefadi 1995 (1) SA 433 (D)
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104.

The warranis in gquestion were obtained for fhe purpose of furthering an
investigation under the NPA. That investigation once instituted is designed to
lead to a decision to prosecute or not to prosecute. To that end wide powers
of search, seizure and interrogation are given. At some stage those powers
must come and an end : an accused can hardly be hauled off in the hidsf
of his cross-examination to face questions the relevance of which became or

may have become apparent only after the trial commenced - he does not

have a right of silence (see section 28). Or after ccqufﬁcl asked where the

body is, a search then being made and an appeal is augmented with the

resulls thereof. At some stage those powers must be exhausted. The question

is when.

10S.

The answer seems obvious - at least when you have charged the person.
When you have charged him with X that is the purpose of the “mveshgtmon
met" under the NPA. He becomes an occused en’nﬂed 1o the specual
protection of section 35 of the Constitution which furns ‘on a particular status
in the prosecution process ("accused” is the ultimate one). The very act of
charging the accused has a profound effect on a person - he gets locked
into the criminal justice system with special rules and sanctions applicable to

him, appearances etc. In principle he loses his liberty subject fo bail, his

freedom of movement is aimost inevitably restricted. -

Compare : Cuppan 1995 (4) 175 (D)
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Geuking 2003 (3) SA 34 (CC)
106.

It is sometimes easier to answer a question by dealing with what is not the
answer. If the event of being charged does not bring down the curtain on
the special investigative powers at least vis-G-vis the accused, what does?
There is no expresé prescribed end moment in the Act - all other alternatives
are nebulous or uncertain and certainly not fransparent - one would have to
investigate the internal workings of the directorates to come to a conclusion.
That must in itself be a very undesirable state of offairs from a policy and
confidentiality view point. (See Powell 2005 (5) SA 62 SCA which is generally

very important and particularly paragraphs 36 and 37 on this issue}.

Especially where its policy is an oral onel

107.
f

Of course the investigation cariies on atter the accused is charged - fho’r

~

process is inherent in litigafion. There is, however, no need for the special

&

powers to continue {the NPA nowhere talks about searching the Accused's
premises or questioning him): the CPA is still there and special investigators
have all the powers of police officials under the Act {see section 30 especially
(@) and [c) relating to investigation and entry and search). The requirements
of section 20 of the CPA is somewhat more restrictive in some areas than

section 29 of the NPA - the sections are not idenfical in their requirements as

the separate enactments testify to (e.g. mere connection as opposed fo
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involvement is all that is required under section 29). Hence it matters under
which section the application is brought {compare the analogous remarks in
Powell and other cases). There are a number of contextual indications of the

charge stage being the end stage parameter of the powers under sections

28 and 29

{a) The absence of any reference fo an accused:;

(b} Section 29(5){b} would be a rather unnecessary aspect;

(c) Section 29(3) states that the answers during the séorch shall not be
admissible in any “subsequent criminal proceedings”. Clearly the
same rationale must cover current proceedings. The reason this is
not mentioned is because this is not the situation which was

contemplated by the legislature.
108. :
f

CONSTITUTIONAL CONSIDERATIONS : W

There are a number of constitutional considerations which impact on the

issue being raised.
109.

The constitution itself draws d distinction recognized in the case law, between

suspects being investigated and arrested, detained or accused persons and
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expressly grants specific rights to these categories of persons involved in

criminal processes. In respect of accused persons this is the right to a fair trial

which includes the rights in 35(3)(h) and {j) which reads:

"35(3) - Every accused person has a right fo a fair trial, which

includes the rignt...”

“thl - to be presumed innocent, to remain silent, and not to

testify during the proceedings"”

") - not to be compelled to give self-incriminating

4

evidence"

110.

It is clear that the utilisation of section 28 and section 29 in respect of an accused

person would be direcﬂy in conflict with these righfs" which are non-derogable
: !

even in emergency situations - see section 37(5).
&,

.

[ARP

Also of significance are the provisions of section 9(1) and (2}):

(1} Everyone is equal before the law and has the right to equal

protection and benefit of the iaw.
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(2) Fqudlity includes the full and equal enjoyrment of all righis
and freedoms. To prcmote the achievameni of equdiity,
legislative and other measures desigred to profect or

advance persons, or categories of persons, disaadvantaged

by unfair discrimination may be icken."

112,
Similarly section 36:
‘Limitation of rights
{1} The rights in the Bill of Rights may be limited only in
terms of law of general application fo the extent thai
the limitation is reasonable and jusfifiable‘ in an open

and democratic society based on human dignity.

equality and freedom, taking into account all relevant

IS
4

factors, including-

(a)  the nafure of the right:

(b]  the importance of the purpose of the limitatior;
{c]  the nature and extent of the limitation;

(d) the relofion between the Ilimitation and its

purpose; and

(e) lessrestrictive means to achieve the purpose.
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12} Except as provided in subsection (1} or in any other
provision of the Constitution, no iaw may limit any right

enfrenched in the Bill of Rights."

it is a well established principle of inferpretation that legislation must be
interpreted in consonance with the constitution and if needs be read down. Tnis

is also in accordance with the common law principle of ut re magis guam

perect,

See: "Hév\«[ Codlition for Gay and Lesbian Equality v Minister of
2000@QdSA 1 (ec)

Home Affalrs A atlt 23 and 24;

Hyundai supra

114.
’
The position on the Respondents' view of chapter 5 of the NPA is that the fhon
derogable constitutional rights of accused persons :diffe;\depending on whether
they are charged with @ specified offence or not. Those who are, can at any
ﬁmelond stage be questioned, seorched and ordered to produce documents
e.g. all the documents the Accused M‘sh to use to discredit State witnesses)
withou: reliance on the right of silence being possible. Other Accused are not

subject fo this - they can rely on their right of silence (the relevant provsions of

the CPA are inter alia secticn 205).
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115.

The provisions of section 30 of the NPA cre thus of particular relevance in this

regard especially given the overlapping subsections as o subject matter in

30(2}{a}. {b}). [c] and {d) and the strong assumption against tautology.
116.

Insofar as the Respondents may seek to rely on investigation of the "new” crimes

of fravd and the tax evasion, this has no merit.

117.

The obvious reason why that is so is because that is not how the application for
the warrant was framed. It was essentially premised on the further investigation
of the already brought charges - inter alia it was broQgh’r in the light of certain
"reVeloﬁons" of alegal and factual nature during thé Shaik trial. This doés, not
explain why the warrants were not sought then before ci:\y;::rging Zuma.
See, inter alia : Du Plooy : wamant affidavit
answer paragraph 19{f),

lg) and (h), paragraph 30,

31{c), paragraph 44
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118.

In short, even a proper cause for a search warrant of sorts in respect of the new
offences, ccnnot rescue a holus bolus application based pr'imczrily on other
grounds in respect of which no powers of search and seizure existed. The bad
taints the good. No-one can now say that the Judge would have grarted any
order or if he did, in what terms it would have been. Since the granting of chh
an order at least also is in a real sénse administrative action, the principle that a
decision based parlly on improper grounds [especially where these are
predominant} falls to be set aside, is decisive. The Respondenis somewhat
inappropriately would then in fact also seek to do what they cannot do directly.
Moreover, it is well established that an impermissibie abuse of statutory power

occurs where an organ of state fails fo ufilize the least invasive mode of

achieving the purpose for which the powers were bestowed:

See: Diepsloot 1994 (3) SA 336 (4) at 345 C-D read with 346

)

G-H : ;

119.

reatest cespect it is
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(b) Zuma could not simply have been questioned on this - the

answerhe was going *o give was and is obvious;

Why parliament could not simply have been asked for the

{c)
declarations etc and the provisions of section 28 utilised or just
those offices being raided ;

(d} Why Zuma could -not simply have been asked about it.

Especially as there is not the slightest suggestion that he ever

refused to co-operate,

120.

It is really absurd 1o even suggest that an operation involving 300 plus persons,

planned over several weeks and probably costing hundreds of thousands of
Rand was launched fo obtain evidence of these two offences. (Photostatting
the documents at even 30¢c a page equates to R30 000,00 and how is 9’4,»000

pages seized ever to be equated to the new offehce& as well as all the sifes

searched?).
See: Du Plooy answer para 56

121.

This is even more obvious when it is realized that these offences are wholly

dependent on whether the corruption charges succeed or not. It is rather like
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charging someone with not reporting the suspicious movement of a lerge cash
amount - say R1 000 000,00 - when the movement consists of him stealing it and
secreting it in various accounts.  With respect, the bringing of these cherges was

a transparent stralagem o bolster a dubious application.

122.

what the Respondent’s hoped o achieve is set out in Du Plooy's asserfion:

“In order for a search properly o be conducted it is necessary to search

everywhere and everything on the premises in quesﬁcin.”.

123.

Clearly the Respondents hoped to obtfain valuable material for the corruption

trial.
See also : Jasiah para 17 : ' )
;
L OVERBREADTH OF SEARCH WARRANTS : .
124. o

Section 14 of the Constitution of the Republic of South Africa, Act No. 108 of 1996

provides as follows :

‘Everyone has the right to privacy, which includes ihe right not to have -
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{a) their person or their home searched ;

s}, fheir‘ property searched ;

fc) their possessions seized ; or

(d} the privacy of their communications infringed".

Constitution, Section 14.

125.

In Mistry v. Interim Medical and Dental Council of South Africa and Others 1998 (4)

S.A. 1127 (CC), Sachs, J. on behdalf of the Court explained the historical setting of

the current constitutional safeguards to the right to privacy (at [25]) :

The existence of safeguards to regulate the way in which state
officials may enter the private domains of ordinary citizens is dne of

r

the features that distinguish a constitutional dgmocrocy froma pélice

-

state. South African experience has been notoriously mixed in this

regard. On the one hand there has been an c:dr_nircble history of
strong statutory confrols over the powers of the police to search and
seize. On the other, when it éome to racially discriminatory laws and
security legislation, vast and often restricted discretionary powers
were conferred on officials and police. Geherczﬂons of systematised

and egregious violations of personal privacy establisned norms of

disrespect for cilizens that seeped generally into the pubilic

N\
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administration and promotec against a great many officials habits
and practices inconsistent with the siandards of conduct now
required by the Bill of Rights. Section 13 [of the interim Constitution;
now Seaction 14 of the Bil_llof Rights] dccordingiy requires us io
repudiate past practices that were repugnant to the new
constitutional values, while at the sofne time reaffirming and bui_!ding

on those that were consistent with these values”,

126.

The Supreme Court of Appeal in Powell (supra) held that our law has a long history

of scrutinising search warrants with rigour and exactitude - indeed, with sometimes

technical rigour and exactitude.

See; Powell (supra) at 81 F-G [50];
De Wet and Others v. Willers N.O. and Another 1953 (4) S.A. 134 (T) af

127 B-C;
Cheadle, Thompson & Haysom (supra) at 282-283.
W, .

127.

In Powell (supra) the Supreme Court of Appeal traced the history of the line of

Cases dedling with the sstfing aside of search warrants for vagueness and

overbreadth.
See: Powell (supra) at 82 E [52] to 85 B [58] and the authorities there cited.
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128.

In Powell {supra) at [59], the Supreme Court of Appeal cencluded the following :

Because of the great danger of misuse in the exercise of authority

(e)
under search warrants, t-e Courts examine their validity with a jealous
regard for the liberiy of the subject and his or her rights to privacy and
property.

(b) This applies to both the authority under which a warrant is issued, and
the ambit of its terms,

(cl The terms of a search warrant must be consfrued with reasonable
strictness.  Ordinarily there is no reason why it should be read
otherwise than in the terms in which it is expressed,

(d) A warrant must convey intelligibly to both searcher and searched the

. !
ambit of the search it authorises.
™
(e]) if a warrant is too general, or if ifs terms go beyond those the

authorising statute permits, the Court will refuse to recognise it as

valid, and it will be sef aside.

It is no cure for an overbroad warrant o say that the subject of the

search knew or ought to have know what was being looked for: The

warrant must itself specify its object, and must do so intelligibly and
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narrowly within the bounds of the empowering statute.

Powell (supra) at 85 C-F [59].

129.

In Powell's case (supra) the Supreme Court of Appeal found that the “warrant was

riddled with imprecision and vagueness, and that it had to be set aside on, this

ground alone®.

Powell (supra) at 85 G [40].

130.

We respecifully submit that the search warrants in this case, suffer the same

imprecision and vagueness. They are hopelessly overbroad. The first applicant

has dedlt with this aspect of the matier in detail in the first applicant's founding

affidavit,

First applicant's founding affidavit, paragraphs 70-80.
| 131. :

We respectfully submit that the conciusion which the Supreme Court of Apped

reached in Powell (supra) is equally applicable in this case:

‘Those carrying out the search were given virtucxlly unframmeled

power 1o carry out ... ‘'a general ransacking’ of ['fhe first and second

applicants’] premises. That has not been the law in this country since
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at least 1891, and it is not the law under our Constiution, which
preserved and enhanced what was best in our legal traditions. The
diligent scrutiny of warrants for search and seizure survives os part of
the best of that legacy. consfitutionally entrenched in our new

democracy. The warrants must be set aside as unlawful",

Powell (supra) at 86 C-D [62].

M. JURISDICTION :

132.

The respondents see fit to attack the jurisdiction of this Court to set aside the search
warrants and grant the further refief sought by the applicants. We respectfully

point out that no such attack was launched by the respondents to the jurisdiction

of the Witwatersrand Local Division in Mohamed's case .x‘n which the Juiekha

Mahomed search warant was set aside by the Witwatersrand Local Division. At

the outset, we submit that there is judicial precedent that @ Court, other than the
;

Court of jurisdiction of the presiding Judge who authorised the issue of the sedrch

warrants, has jurisdiction to set aside the search waraids [even section 2911}

suggests differently).

133,

Search and seizure operations instigated and sanctioned by orgars of State
constitute in effect a multi-phase process. The decision to apply tor the same is

administrative in nature whilst the decision of the magistrate or judge in granting

the wamrant is somewhat sui generis in nature ([albeit that numerous
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administrative law tests to determine validity is applied e.g. failure to cpply one's

mind - there cannot be one test for validity for CPA warrants issued by a
magistrate and another in nature for those issued by a judge); the execution of

ihe warrant is in furn pure administrative action.

See generally : Pretoria Portland Cement supra

134,

The Applicant Hulley resides and practices in this jurisdiction. He complains that
the search and seizure operation and the warrant issued td authorize the same,

infringes fundamentat rights of his both at common low and constitutional level.

135.

This argument has thus no merit.

{a) Several of the premises searched are within the area of

jurisdiction of this court. In respect o,fifhe remainder the doctrine

of causa confinentia would provide a ju}‘t%dicﬁoncl basis if one is

T
Wi

needed over and above what is set out hereunder. [t seems in

any event as if the objection is solely based on the fact that the

warrants were issued in the TPD.

(b) The complaints in the application are not only directed at the

warrants but also their manner of implementation and a number

of these were executed in this jurisdiction. Nor is it possible to
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always separate warrant and execution. In respect of Hulley's
premises the absence of safegucrds in respect of privilege in the
warrant and in the execution thereof is complained of. The fact
that a warrant may be silent on section 29{11) also does not
mean that it need not be brought fo tre invaded party's notice

by the executioners. That happened in this jurisdiction. This court

clearly has jurisdiction.

It would indeed be very undesirable that each facet is to be

considered by a different court with the potential for conflicting

judgments especially where the legislcture' has recognized the

need for convenience (or is it only the State’s convenience

which matterse). It is of considerable importance to note that
the basic principle is that a warrant must be sought where the
premise to be searched is {this is recognition of this being the
place where the invasive procedure takes place). If the
legisiature links this as a jurisdictional fdc’r, why should the ,court

_ p
ignore it as such? It is for the convenience of the State (and

courts) in the ex parte gapplication fo'?' the warrants that an
exception ekisfs in the case of multi-urisdiction sites. The
consequences of that opportunity for election of a forum
{termed shopping by the Applicanis) is nof fo be extenaed
beyond that stage. If not the Applicant can in the event of a

clash of judicial opinion on requirements, select the most

favourable jurisdiction and hold the victim of the search to that.

p.77
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Any different interpretation is bound to impact on the
Constitutional and common law rights of persons affected by
such warrants and their execution. The inconvenience, costs
and effort required to impugn @ warrant thousands of kiometers
from where its impact is felt and the prirciple of aquality of arms
in adversarial systems militcte very strongly against this. A law
which raequires a R100 000,00 deposit before a plea of not guilty

will be eniered or a summons issued will clearly offend the right

of access to the courts. Why not a law which requires this

indirectly2 It is irational for the exira burden on an injured party,

to depend on the State's convenience in the application.

The principle of jurisdiction that a party ocggrieved by an act or
decision (including an administrative one) can seek relief in the
jurisdiction where the harm is felt, is an established principle and

effectively ensures the constitutionality of the process.

3
£

¥

It is clear that if there was a fcilure to place scfegucsrds
regarding privilege in the warrant cnd/o‘?&c failure to give effect
tc claims/rights of privilege in the execution, the effect was felt in
respect of both litigants, here. That invasion of privacy is inherent
in searches. is common cause. That takes place by virtue of the
warrant and is felt where the warrant is executed. Documents

which are the property of Zuma were seized in and taken from

this jurisdiction (it is also somewhat unrealistic to distinguish

between warrant and execution as the first opportunity to

. I
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impugn either only arises subsequent to execution commencing

for that is the very purpose of the ex parte exercise).

The target of the warrants in question’is Zuma. The aim is io use
the fruits of the warranfs in his criminal triai set down in this
division. The uitimate harm caused by the warrants and their
execution will then be felt by him in this jurisdiction. Zuma w@uld
have been qguite entitlec to raise the issue of such evidence
(admissibility, tair trial aspects) and the legality of the warranis
{especially on an ultra vires basis for physical existence does not

create a status quo of legality in such insfohce} in that trial ond

seek a delinitive judgment on that.

The Staie's aottilude is wholly cynical of Iuma's righfs in a

particularly discriminating manner. The Mohamed application in

the WLD, with the same basic State represen‘ta’rives, was allowed

fo go ahead with no query of jurisdiction in respect of g TPD
;

warrant. No explanation for this has been offered.

LN
.

&3}

134.
We respectfully submit that it is oppropriate o scrutinise the jurisdictional attack
from the first principles.

137.

The warrants were scught and obfoined ex parte. There is long established

M
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authority for the propaosition that a party cannot by obtaining ex parte an order in
his favour secure a more advantageous position than he would have been in if the

other party had, consequent upon notice, an opportunily of opposing.

See: Bradbury Gretorex Co. (Colonial) Ltd. v. Standard Trading Co. (Pty)

Ltd. 1953 (3) S.A. 529 (W) at 531 B-C;

Cargo Laden and Lately Laden on Board the mv "Thalassii Avgi v.' mv

"Dimifris 1989 (3) S.A. 820 (A) af 834 D-E;
Weissgiass N.O. v. Savonnerie Establishment 1992 (3) S.A. 928 (A) af

936 G. .

138.

Furthermore, an order granted ex_pare is, by ifs very nature, provisional,

irespective of the form it takes.

Ghomeshi-Bozorg v. Yousefi 1998 (1) S.A. 692 (W) at 696 D-E: P

. ,."
Banco de Mocambique v. Inter-Science Research and Development

Services (Pty) Lid. 1982 (3) 5.A. 330 (T) ot 332 B°D:

&

Pretforia Porfland Cement (supra) at [45] to [46].
139.

We respectiully submit that, in asking the learmned Judge President fo issue warrants
Countrywide against the applicants under the proviso fo Section 29 (4) of the NPA

Act, the respondents could not, in consequence of the issue of those warrants,
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confine the applicants, who are domiciled within the arec of jurisdiction of this

Division, to approach the Transvaal Proviricial Division fo- a reconsideration of the

order of Ngoepe, J.P.

140.

We respectully submit that the following factors fall to be faken info account: -

[a)

(c)

Three of the premises affected by the search warrants in question are
situate within the area of jurisdiction of this Division, and those

warrants were executed within the area of jurisdiction of this Division.

The applicants felt the harm occasioned by the warranis where the

search and seizure wamrants were executed, within the area of

jurisdiction of this Division.

The criminal trial is to be held at Durban. We respectfully submit that
the issuing and execution of the secréh warrants impact direfcﬂy
upon the first applicant's ight to a fair frial, g?‘)d the derogation from

that right has taken place within the area of jurisdiction of this Division

where the warrants were executed.

Considerations of éonvenience and commonsense dictate thet this
Court is an appropriate Court to reconsider the matter, It would

make no sense for the applicants to have to approach each Court

within the area of jurisdiction of which the warrants were executed.

&
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Such an cpproach would give rise fo a danger of conflicting

decisions on the same fccis.

The order of this Division setting aside the warrants will run throughout

(e)
the Republic and can be served and have legal effect on the
respondents in Pretoria under Section 26 (1} of the Supreme Court
Act, No. 59 of 1959.

{f) The respondents are, effectively, the National Prosecuting Authority
with offices through South Africa, including within the area of
jurisdiction of this Division. |

Cf. Estate Agents Board v. Lek 1979 (3} S.A. 1048 (A), particularly at 1069

C-G;
Cordiant Trading CC v Daimler Chrysler 2005 (6) SA 205 (SCA)

»
7

We respectiully submit that there is authority for the pr’opos‘ﬁion that judicial officers

@

may from fime to time carry out adminisirative, as opposed to judicial, functions.

Ct. President of the Republic of South Africa v. SARFU and Others 2000 (1)

S.A. 1(CC) at [141];
SAAPIL v. Heath 2001 (1) S.A. 883 (CC} at 900-902 [32] [35].
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The Supreme Court of Appeal has also seemingly accepted, without deciding the
point, that a Judge issuing a search warrant under Section 46 of the Competiiion

Act, No. 89 of 1998 was performing an adrrinistrative, rather than a judicial, act.

See: Pretoria Portland Cement (supra) at [13] to [40], particularly at [39].

143.

In the premises, we respectfully submit that there is no reason,l of necessity, why the

applicants should have to approach the Court in which the Judge who issued the

warrants sits,

144,

We respectfully submit that this Court has jurisdiction to hear and determine the

f
’

issues arising in this case.

145,

We respectfully submit that if we are wrong in the aforegoing regard, this Court
may and should order thct these proceedings be removed to the Transvaal
Provincial Divisicn under the provisions of Section 3 of the Interim Rationalisation of

Jurisdiction of High Courts Act, No. 41 of 2001. Section 3 of the aforescid Act

provides as follows :
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(1)

(a)

031 207 5539

If any civil proceedings have been instituted in any High Court, and it

appears to the Court concerned that such proceedings -

shouid have been instituted in another Hich Court ; or

would be more conveniently or more appropriately heard or

determined in another High Court,

the Court may, upon application by any parly thereto and after

hearing all other parties thereto, order such proceedings to be

removed to that other High Court™.

Section 3 (1), Interim Ralionalisation of Jurisdiction of High Courls Act,

No. 47 of 2001.

(This very Act undetlines the unitary structure of the jurisdiction of the

High Court)

FIRST APPLICANT'S LOCUS STANDI : ’ a

146.

As we understand the respondents' answering papers, they attack the first

applicant's locus standi to set aside the search warrants in respect of Tuynhuis, the

Union Buildings and the Provincial Government Offices in Durban.

P07
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147,

we respectiully that the attack on the first applicant's locus standi is misconceived.
The warrants record that the respondents were looking for the first appicant’s

documents and materials. Ifit is the first applicant's progerty that the respondents

were looking for, the first applicant must have focus standi to set aside the search

warrants.
148.

We respectfully submit that the geographicdl locations where the documents and
materials may be found, have nothing to do with whether or Bof the first applicant
has locus standi to set the warrants aside. Whetﬁer they are found on the first
applicant's own immovable properly. or on movable property owned, confrolled
or occupied by someone else, the first applicant must have locus standi 1o sef

aside search warrants under which State officials are empowered fo search for the

first applicant's documents.

We respectfully submit that the various Section 28 investigations referrec to in Du

Plooy’'s founding affidavit in the application for the search warrants, have been

flawed from the outset.
150.

The process is alleged to have started on é November 2000 when the Direcior of
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the then Invesfigafing Directorate: Serious Economic Offences, purported ic
institute a preparafory invesiigation in terms of Section 28 (13} in relafion fo
"‘allegations of corruption and/or fraud” in connection with the acquisition of

armaments at the Depcriment cf Defence.

Du Plooy's founding affidavit in the application for the search

warrants, paragraph 3.

151.

We respectiully point out that the alleged prepdrofory examination was instituted
prior fo the amendments 1o the NPA Act by Act No. 61 of 2000. We respecifully
submit thaf the only Investigating Directorate which would have had jurisdiction to
investigate the alleged offences referred to in the purported preparatory
examination instituted on 6 November 2000, would have been the Investigating
Directorate: Corruption established by Presidential Prociamation R.14 of 2000,

doted 24 March 2000. We -respectfully submit that, after 24 March 2000, the

investigating Directorate: Serious Economic Offences ;éid not and could not hbve

had jurisdiction fo investigate offences pertaining to corru&ion.

152.

Du Plooy further dlleges that on 24 August 2001 the "Investigating Director” (ne

further details provided) instituted an investigation under Section 28 (1} [a) of the

Act into the suspected commission of offences of fraud andfor corrupiion in

coniravention of the Corruption Aci, No. 94 of 1992,
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Du Plooy's founding affidavit before Ngoepe, J.P., paragraph 4.

153.

Du Plooy alleges that he was "duly designated by ‘he nvestigating Director to
conduct such investigation on his behalf in terms of Section 28 (2] {a) of the Act".

Du Plooy’s founding affidavit before Ngoepe, J.P., paragraph 5.

1564.

Annexure "LM.5" to McCarthy's affidavit contradicts Du Plooy's asserfion before
Ngoepe. J.P. that Du Plooy was duly designated. “LM.5" to McCarthy's affidavit
records that "SI Du Plooy" was authorised to conduct “a preparatory investigation

in terms of Section 28 ({13)” on the Investigating Director's behdif and to report to

the Investigating Director. "LM.5"is dated 8 October 2002.

"LM.5" on page 355
155,

£3}

43
&y
iz

We respectfully submit that the designation of Du Plooy, for the reasons set out in

detcil by the Supreme Court of Appeal in Powell's case (supra) was no mere

technicadlity or formality. The Investigeting Director could only exercise the powers

conferred upon him by the NPA Act, and Du Plooy could only lawfully exercise the

powers lawfully conferred upon Du Plooy by the investigoting Director.  We

respectfully submit that the alleged error in the form of "LM.5" is fatal to Du Flooy's
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alleged designation.

156.
We respectfully submit that Du Plooy's flawed designation on 8 October 2002
{"LM.5"} was not and could not be cured by the sudsequent designation relied

upcn by the respondents on 22 October 2002 {"LM.8" to McCarihy's affidavit).

157.

THE AUTHORISATIONS

It is incumbent on the Respondents to demonstrate that the warrants were
obtained within the parameters of chapter 5 of the NPA. It is of no avdail to staie
that the Judge had accepied the statemenis 1o this effect at face vale when
this is later challenged. Whether this is in fact so is almost wholly within the
knowledge of the Respondents and exacerbated by the fact that the pol_;cy to
which the designations must conforrﬁ, exists as qh oral tradition within/the

Respondents Departments. That is especially why ihey%hould not baulk when

this is raised in response to their atfidavits.

158.

The last link between the powers to duly obtain warrants and the application for

and granting thereof. is the extension of ihe investigation by Advocate
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Mngwengwe the “acting Investigating Director” - LM?. Therein he purporis 10

extend an extended investigation authorized on 15 October 2002.

{a)

No such extended investigation of such date was put up. It was

specifically requested in a Rule 35 notice. None was

forthcoming. A ron-existent extension was further extended.

An extended investigation cannot always be extended with

reference to all contained matter. The extensive powers of

chapter 5 is limited by the area of application being specific
offences. All extensions must relate to the Speciﬁc offences. If
not there is no meaningful limitation: every extension (even by

non-specific offences) create a different parameter of extension,

connectedness and relevance.

Mngwengewe's appointment was specifically queried and
given his acting status and the statutory requirements and the at
best incorrect references in his qu‘rhdrizoﬁons, unsurprisingly (see
inter alic paragraph 1 and paragraph 3 of his affidavit). One

would have expected the Respcndents fo readily respond and

lay the matter to rest. Clearly the failure to do so makes the

probable inference thot he was not duly appoinied - nor does

he claim to be duly appointed.

PO
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159.

It is submitted that the Respondents have failed to bring themselves within the
ambit of chapter 5 and hence the entire authorisation of the warrant application
does noi rest on the decisions of the reguired officials, taken as required oy

chapter 5. Hence the entire warrant opp!icgﬁon was ard is flawed.

160.

Matters were not improved by the contents of "LM.?" dated 8 August 2005, under

which the "Acting Investigating Director’ Advocate M. Mngwengwe, purported io

extend the investigation to include. inter_alia, the income itax charge. In this

regard, we respectfully point out that "LM.?" makes reference to an extension of
the investigation on 15 October 2002. There is no reference in any of the other

documentation, or McCarthy's affidavil, fo any investigafion extended on 15

October 2002 In the premises, we respectfully submit that "LM.9" is flawed.

"LM.10", being the purported designation of various persons to conduct the
"extended" investigation info, inter_alia, the income tax charge, is flawed forthe

same reason. We respectfully submit thaf it follows- that the purported

designations thereunder are defective and invalid. &

NOTE : Mngwenwe’s appointment was specifically queried. The Respondents

have failed fo iay the matter af rest.

Notice in terms of Rule 35(12) on page 445 to 446 of the papers.




161,

For the reasons set aut above, we respecttully submit that Du Plaoy’s desfgﬁoﬁon

hos been flawed frem the oufset,

P. DU PLOOY'S AUTHORITY TO BRING THE PROCEEDINGS FOR THE SEARCH

WARRANTS BEFQRE NGQEPE, J.P. :
162.

Du Plooy dlleged in his founding papers before Ngoepe, 1P, that he was "duly
authorised to make this affidavit”. There was no allegation that he was authorised
to bring the application.

bu Plooy's founding affidavit before Ngoepe, J.P., paragraph 2.

163. ) : #

r

In ‘he appliconts' founding papers in this court; thé‘“oppﬁcants specifically

challenged Du Plooy to produce his authority to bring the application before

Ngoepe, J.P.

First applicant's founding offidavif, paragraphs 20-22 on page 29 of

the indexed papers

{Piainly, the applicarts were chdallenging ris authonty fo bring the application

e
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before Ngoepe, J.P.).

164.

The response to this challenge wes revealing.

Du Plooy responded by stating thct. the decision to conduct the "searches” was
faken in consuitation inter afia with McCarthy and Downer. Du Plooy stopped
short of saying that he was authorised to bring the appﬁéqﬁon for the search

warrants. Al best for Du Plooy., the authority on which he relies is an ordl

authorisation given o him by McCarthy and Downer.
Du Plooy's answering affidavit, paragraph 8 (a) on page 235 of the

indexed papers
166. :
: /

Surprisingly, neither Downer nor McCarthy confirms Du Plo?}yis version.

B

167.

To the contrary, Downer remains silent about the matter. He does not deal

therewith at all in his affidavit.
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148.

McCarthy fakes a different view. McCarthy staies that Du Plooy waos authorised to
kring the cpplication nefore Ngoepe, J.P. because Dy Plooy was a person "duly

designated in ferms of the Act to conduct the investigaticn on behalf of tre

Investigcating Director”.
McCarthy's affidavit, paragraph 24 (c) on page 320 of the indexed papers

169.

extraordincrily, McCarthy does not confirm that Du Plooy had any oral authority {o
oring the application. His authority, on McCarthy's version, appears to have arisen

purely from his alieged designation, and no other source.

170.

!

in addition, McCarthy states that there is a "prescribed office policy” :which

requires, Inter alia, that : &,

"Applicaiions for search warranis must in any event be cuthorised by

*he Investigating Director or by the head of the Directorate cf Specici

Operaticns".

McCarthy, paragraph 28 (g) {iv) on page 327 of the indexed papers

&) Wide powers are conterred On 1he person aesignareq 1o CONGuC! ine

investigation on behalf of the second respondent. The powers

2 December 2005
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